the misfires from the manifold.  Merchen denied there was any
discussion with Tinnell or Sperry to the effect that Merchen's
proposal was dangerous (Tr. 129-131, 138).

At the end of the shift a heated discussion took place
between Merchen, Tinnell and Sperry about the pay for the shift.
The miners refused to change their daily reports.  A grievance
was later filed over this issue (Tr. 133, 134).  There was no
discussion about blasting the misfires when the three men argued
over the daily reports (Tr. 134).

Merchen was aware of MSHA's regulations.  He didn't knowing-
ly tell the miners to violate them (Tr. 137).

Merchen, financially "poor", now earns approximately $10 per
hour from Homestake Mining Company.  He has a partnership in the
farm but it is "in the red" (Tr. 135, 136, 146).

Audrey Merchen, respondent's sister-in-law, indicated that
at one time after this incident Ricky Tinnell said he "got at
Merchen" {Tr. 163, 165).

Joel Waterland, an expert witness for respondent and a
Homestake employee, indicated that Merchen did all he could under
the circumstances.  The wires had been checked and the cap was
found to be dead.  The miners were unsuccessful in washing out
the misfire, in plaster blasting it, in "V" cutting it (Tr. 147,
151-153, 158).  In Waterland's opinion no violation of the
regulations occurred.  If you drill straight into the face two
feet from a misfire the wall will not break when it is exploded
(Tr. 151-153, 156) .

Discussion

The Commission has ruled that the proper legal inquiry for
the purpose of determining corporate agent liability under
Section 110(c)  is whether the corporate agent "knew or had
reason to know" of the violative condition.  Secretary v. Kenny
Richardson, 3 FMSHRC 8, 16 (January, 1981), aff'd, 689 F. 2d 623
(6th Cir. 1982), cert, denied, 77 L.Ed. 2d (1983).  There the
Commission held:

If a person in a position to protect safety and
health fails to act on the basis of information that
gives him knowledge or reason to know of the existence
of a violative condition, he has acted knowingly and
in a manner contrary to the remedial nature of the
statute.

1975ucted to drill parallel to the misfires.  Merchen had
